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PER PRADIP KUMAR KEDIA - AM:

The captioned appeal has been filed at the instance of the
Assessee against the order of the CIT(A)-2, Ahmedabad (‘CIT(A)’
in short), dated 03.01.2017 arising in the assessment order dated
02.11.2015 passed by the Assessing Officer (AO) under s. 143(3)
of the Income Tax Act, 1961 (the Act) concerning AY 2012-13.
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2.

The grounds of appeal raised by the assessee read as under:

“1.0 The CIT(A) under the facts ought to have quashed the order
framed by the assessing officer. The order is contrary to the
provisions of law and contrary to the facts in the case of the
appellant. The order be quashed.

2.0 The CIT(A) erred in upholding assessment of leasing
income of Rs.8,18,25,840/- under the head income from house
property as against computation made by your appellant under the
head profit and gains of business. The appellant submits that income
of Rs. 8,18,25,840/- be directed to be assessed under the head Profit
and Gain of Business.

2.1 The appellant further submits that depreciation and each and
every expenditure was incurred wholly and exclusively for the
purpose of the business operations and the assessing officer be
directed to allow deductions for depreciation and expenses.

3.0 The CIT(A) erred in upholding disallowance at the rate of 4.25%
of interest paid to M/s Thakur Finvest Pvt Ltd. The appellant submits
that interest at the rate of 18% was reasonable and in consonance
with market rate. The disallowance of 4.25% of interest adopting
rate of interest at 13.75% is grossly erroneous and contrary to the
facts. The disallowance be quashed.

3.1 The appellant without prejudice to above submits that the
disallowance made by the AO is contrary to the law. The property
was acquired with borrowed capital and the AO has assessed income
under the head house property and therefore entire interest is
deductible u/s 24(b). The disallowance of interest at 4.25% be
quashed.

4.0 The CIT(A) erred in upholding assessment of Rs. 31,14,501/-
under the head income from other sources. The appellant submits
that income was derived during business operations carried on by the
appellant and therefore income of Rs. 31,14,000/- was assessable
under the head profit and gains of business. The appellant submits
that it be so held now.

4.1 The appellant further submits that each and every expenditure
(including depreciation) debited to the Profit and Loss account was
incurred wholly and exclusively for the purpose of the business. The
appellant submits that the assessing officer be directed to allow
deduction for expenses including depreciation.

5.0 The CIT(A) erred in upholding addition of Rs. 24,475/- in
computation of the total income. The appellant submits that interest
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of Rs. 24,475/- has neither been received by it nor has accrued.
Addition of Rs. 24,475/- being erroneous be quashed.”

3. When the matter was called for hearing, the learned AR for the
assessee submitted at the outset that Ground No.l is general in

nature and therefore does not require any separate adjudication.

4. The learned AR submitted that he also does not seek to press
Ground Nos. 2 & 2.1 of its appeal. In view of the averments made

in this regard, Ground Nos. 2 & 2.1 are dismissed.

5. As regards Ground Nos. 3 & 3.1, the learned AR for the
assessee submitted that the assessee has borrowed funds from
Punjab National Bank as well as from holding company M/s.
Thakur Finvest Pvt. Ltd. The term loan from Punjab National
Bank is secured in nature and interest was chargeable thereon at
13.75%. As against this, the assessee has paid interest @18% to
the holding company on loan obtained of unsecured nature. The
AO has disallowed the differential interest of 4.25% of borrowals
made from the holding company. In this regard, the learned AR
referred to its statement at para no.4.1 page 7 of the assessment
order and submitted that holding company is a non-banking
finance company and has declared an income of Rs.43.60 Crore at
a maximum marginal rate. Thus, the so called excess interest
charged by the lender has not in fact caused any prejudice to the
Revenue owing to more collection of tax. Therefore, the terms
and conditions of the loan are bonafide inevitably. The learned
AR thereafter submitted that the loan from Punjab National bank
is secured and therefore rate of interest is naturally likely to be
lower. The learned AR further added that the assessee herein has

filed loss return and therefore, apparently does not stand to gain
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from the alleged higher rate of interest charged by the holding
company to the assessee. We find substantial force in the plea of
the assessee for bonafides of the interest charged. Therefore, the
disallowance of interest on loan from holding company TFPL
amounting to Rs.1,09,75,753/- paid to the holding company is
reversed and the claim of the assessee in this regard is restored.

Ground Nos. 3 & 3.1 are accordingly allowed.

6. Ground Nos. 4 & 4.1 concern re-characterization of income
under the head ‘income from other sources’ by the AO as against
business income offered by the assessee. In the course of hearing,
the learned AR for the assessee submitted that he does not seek to
press this aspect of the grievance. However, in the same vain, he
submitted that the assessee has incurred audit fees of Rs.67,416/-
and bank charges of Rs.35,113/- which are inextricably linked to
the corporate status and structure of the assessee company and
therefore, such expenditures are required to be allowed
irrespective of any income generated under the head ‘business
income’. We find considerable force in the aforesaid claim of the
assessee for allowance of expenditure for retaining the status of
company viz. towards audit fee and bank charges notwithstanding
absence of any income under the head ‘business income’ in view
of the Hon’ble Allahabad High Court in the case of Rampur
Timber & Tannery Co. Ltd. 129 ITR 58 (All.). Thus, Ground
Nos.4 & 4.1 is allowed in part.

7. Ground No.5 concerns addition of Rs.24,475/- on account of
interest. The AO noticed accrual of interest income of aforesaid

amount from 26AS statement of the assessee. The learned AR for
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the assessee has not submitted any concrete evidence to dislodge
the accrual of income shown in the annual statement. Thus, we do
not find any merit in the grievance raised by the assessee on this
score. Ground No.5 of the assessee’s appeal is accordingly

dismissed.

8. In the result, appeal of the Assessee is partly allowed.

| This Order pronounced in Open Court on  19/12/2018 |
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